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JUNHE

SPECIAL REPORT

The Issuance of Foreign Debts by Enterprises - Q&A Series No.1

JUNHE

— NDRC’s Answers to FAQs on Filing & Registration
for the Issuance of Foreign Debts by Enterprises

In recent years, issuing debts overseas
(including borrowing of mid-and-long term
commercial loans) has gradually become one of
the important channels for corporate financing.
By issuing debts overseas, enterprises are able
to not only make full use of both domestic and
overseas markets to reduce financing costs, but
also to expand into global markets.

In February 2020, the National Development and
Reform Commission (“NDRC”) announced their
"Answers to Frequently Asked Questions on
Filing and Registration for the Issuance of
Foreign Debts by Enterprises”. We want to take
this opportunity to share with enterprises and
other professional organizations some of the

legal issues we’ve encountered in practice with
respect to the issuance of foreign debts by
enterprises, including but not limited to: (1) The
approval, filing, and registration procedures of
domestic governmental authorities and the
preparation of related application documents; (2)
The use and remittance of proceeds; (3) Credit
enhancement measures for the issuance of
foreign debts; (4) Transaction documents for the
issuance of foreign debts; (5) Choosing the
market where overseas bonds are listed; (6)
Precautions for enterprises in different industries
issuing foreign debts; (7) Choosing an issuance
structure and tax considerations; (8) The

distinctions between senior bonds, perpetual
bonds and convertible bonds.

Answer:
the Circular

Under what
circumstances are filing
and registration for the
issuance of foreign debts
required?

instruments
overseas
enterprises
offshore

by

In accordance with
on Promoting
Reform on the Administration
of Filing and Registration
System for the Issuance of
Foreign Debts by Enterprises
(Fa Gai Wai Zii [2015] No.
2044) promulgated by NDRC
("Circular No.2044"), for debt

as

enterprises

borrowed
domestic
well as
or

1




branches controlled by such
domestic enterprises, with a
maturity longer than one year,
denominated in RMB or
foreign currencies, with
principal and interest repaid as
scheduled, including bonds
and mid-and-long term
international commercial
loans, etc., an application for

filing and registration in
advance with NDRC is
required.

Do debt instruments with | Answer: “Debt instruments

a maturity “longer than
one year’” also include
those of exactly one
year?

with a maturity longer than one
year’ do not include debt
instruments with a maturity of
exactly one year.

"An application for filing
and registration in
advance with NDRC is
required for the issuance

Answer: “In advance” refers
to “prior to issuance”.

For mid-and-long term
international commercial




of foreign debts by
enterprises"—here, does
‘in  advance" mean
prior to signing the
contract or prior to the
actual issuance?

loans, enterprises are allowed
to draft contract(s) and sign
framework agreement(s)
before filing and registration
with  NDRC, but filing and
registration with NDRC is
required before withdrawal.
Enterprises can issue foreign
debts only after obtaining
NDRC'’s approval on the filing
application.

Can enterprises directly
apply to NDRC for filing
and registration for the
issuance of foreign
debts?

Answer: The group
headquarters (headquarters,
head office, etc.) of
enterprises and other financial
institutions managed by the
central government submit
filing and registration
applications to NDRC, while
local enterprises (including
local financial institutions)
apply directly to NDRC for
filing and registration.

offshore
be the

Can an
enterprise

Answer: No. For the issuance
of foreign debts by domestic

applicant for the filing and | enterprises as well as

registration  for  the | offshore enterprises or

issuance  of  foreign | branches controlled by such

debts? domestic  enterprises, the
domestic enterprise should be
the applicant for filing and
registration with NDRC.

Does the filing and | Answer: The application of

registration requirement
only apply to the public
issuance  of  foreign
debts? Is filing and
registration also required

filing and registration
requirement is not limited to
the public issuance of foreign
debts. Filing and registration is
also required for the private




for the private placement
of convertible bonds by
investment companies?

placement of convertible

bonds by investment
companies. “Foreign debts”
herein refer to debt

instruments issued overseas
which include but are not
limited to common bonds,
senior bonds, financial bonds,
perpetual bonds, convertible
bonds, preferred shares, etc.

Our company (a
domestic enterprise and
an offshore enterprise or
branch controlled by
such a domestic
enterprise) is borrowing
mid-and-long term
international commercial
loans, rather than issuing
foreign bonds. Is an
application for filing and
registration with NDRC
mandatory? If yes, what
application  documents
do we have to submit?

Answer: “Foreign  debts”
referred to in Circular No.2044
include mid-and-long term
international commercial
loans, therefore filing and
registration with NDRC is
required. The preparation of
the application documents can
reference those of a foreign
bonds issuance scenario.

If a domestic enterprise
(as well as an offshore
enterprise or a branch
controlled by such a
domestic enterprise) is
borrowing foreign debts
with a maturity longer
than one vyear from
offshore enterprises
(including offshore
shareholders), is filing
and registration  with
NDRC required?

Answer: Yes.

issuance of
foreign debts by an
offshore enterprise
controlled by a domestic

For the

Answer:

In cases where an offshore
enterprise controlled by a
domestic  natural  person




natural person, is filing
and registration
required?

issues foreign debts, filing and
registration is required.

10.

A domestic enterprise (as
well as the offshore
enterprise or branch it
controls) plans to borrow
a revolving loan from
offshore banks, with each
single loan’s maturity
less than a year but the
credit period exceeds
one year. Is filing and
registration with NDRC
required?

Answer: Yes.

11.

Our company plans to
issue two foreign debts.
Should we submit two
applications, or can we
combine those two debts
into one application?

Answer: One application is
fine.




12.

Is filing and registration

required for domestic
financial institutions
transferring non-
performing loans
overseas?

Answer: In accordance with
the Circular of NDRC on
Effectively Conducting Reform
of Foreign Debt Administration
concerning Overseas Credit
Assignment (Fa Gai Wai Zi
[2016] N0.1712), “for domestic
financial institutions
transferring  non-performing
loans to foreign investors thus
forming domestic enterprises’
foreign debts, Circular No.
2044 applies, thus managed
under the enterprise foreign
debts registration system."

13.

Which enterprises that
are applying for filing and
registration  for  the
issuance of foreign debts
are required to submit a
Letter of Commitment to

Answer: All enterprises.

Authenticity?

14. | Specifically, which | Answer: The entity having
enterprise is responsible | actual control of the enterprise
to submit a | or the actual determining
Commitment Letter to | power over the foreign debts.
Authenticity?




15.

“NDRC exercises scale
control over the issuance
of foreign debts by
enterprises, reasonably
determining the total
volume and structural
control goals™— Is “scale
control” exercised over
the headquarters or each
subordinate?

Answer: “NDRC exercises
scale control over the
issuance of foreign debts by
enterprises”, refers to the
control over the national
foreign debts issuance scale.

16.

Can an enterprise’s
credit report affect the
result of the filing and
registration for foreign
debts issuance?

Answer: Yes. Enterprises
can visit
www.creditchina.gov.cn in
advance to check their credit

report.

17.

If an enterprise engages
in debt incurrence to
conduct investment
activities, should it file
and register for foreign
debts issuance, or apply
for approvalffiling for
overseas investment?

Answer: Under  Circular
No0.2044, filing and registration
for foreign debts issuance is
required when enterprises
borrow foreign debts; if this
constitutes overseas
investment under the
Measures for Administration of
Overseas Investment (NDRC
2017 No.11) at the same time,
then approval or filing for
overseas investment is also
required.

18.

An enterprise has
obtained the filing and
registration certificate for
foreign debts issuance,
which is valid until the
end of March. What if the
pricing can be done by
March but the closing can
only occur in April?

Answer: In this scenario, as
long as the pricing can be
completed by the end of
March, there will be no impact
on the issuance of bonds.



http://www.creditchina.gov.cn/

19.

The mid-to-long term
international  business
loan applied for by my
company is three years,
but the registration
certificate for foreign
debts issuance is only
valid for one year. What
should | do?

Answer: The enterprise should
withdraw within the validity

period of the registration
certificate, and the loan period
is subject to the loan
agreement.

20.

For mid-to-long term
international commercial
loans, is it necessary to
report the issuance
information (the
information report form
for the issuance of
foreign debts by
enterprises) to NDRC?
When should | report?

Answer: Yes, the issuance
information (the information
report form for the issuance of
foreign debts by enterprises)
should be reported to NDRC
within 10 working days after
each withdrawal.

21.

After filing and
registration and when
reporting issuance
information (the
information report form
for the issuance of
foreign debts by

enterprises), if the issuer
is the offshore subsidiary,
and the applicant is the
domestic parent
company, should the
column of "Issuer"” be the
domestic parent
company or the offshore
subsidiary that is actually
issuing bonds?

Answer: In this circumstance,
the column of "Issuer" should
be: “the name of the offshore
subsidiary that is actually
issuing bonds (the name of the
domestic parent company)”.

22.

After  reporting  the
issuance information (the
information report form
for issuance of foreign

Answer: No.




debts by enterprises), will
NDRC issue a reply?

23.

Do | need to make an
appointment before
submitting the
application  documents
on site for foreign debts?

Answer: No.

24,

Can | mail the application
documents? What is the
mailing address?

Answer: Yes.

Mailing address: Window
No.2, NDRC service hall, 51
South Rally of Sanli River,
Xicheng  District,  Beijing.
TEL:010-68505042.

25.

Where can | find filing
and registration guidance
for foreign debts
issuance  (mid-to-long
term international
commercial loans)?

You can view the guidance
under the "Scale Management
for Foreign Debts" in the
“Application & Report" section
of the government service hall
website.



http://www.ndrc.gov.cn/

Note:

The “Questions” and “NDRC’s Answers” set out in the above table are from NDRC's official website.

The "JUNHE Comment" above contains our understandings. It summarises our legal service practice

for foreign debts issuance by enterprises. If an enterprise encounters similar problems, it is recommended
to confirm with NDRC verbally or in writing.

Yu, Yonggiang  Partner TEL: 86 108553 7648
Lei, Tianxiao  Associate  TEL: 86 10 8553 7690
Sun, Fengmin  Associate  TEL: 86 10 8553 7830

Yue, Luna Associate  TEL: 86 108519 1760

E-mail: yuyg@junhe.com
E-mail: leitx@junhe.com
E-mail: sunfm@junhe.com

E-mail: yueliang@junhe.com

This article is for the sole purpose of sharing information. No content therein constitutes the formal legal opinions

or advices of JUNHE LLP. Should you need more information, please visit the JUNHE Website www.junhe.com
or JUNHE Review wechat “JUNHE LegalUpdates”.
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